Cct ober 21, 1993

The Honor abl e Rex D. Johnson
Director of Transportation
State of Hawai i

869 Punchbowl Street
Honol ul u, Hawaii 96813

Attention: M. Al ex Kaonoh
Mot or Vehicle Safety Ofice

Dear M. Johnson:

Re: Di scl osure of State Enforcenent Pl an

This is in response to your nenorandum dat ed Septenber 27,
1993 concerni ng whet her the Departnent of Transportation's
("DOT") State Enforcenment Plan ("SEP') may be rel eased by the DOT
upon request by a nmenber of the public. |In accordance with
est abl i shed departnent protocol, your nenorandum was forwarded to
the Ofice of Information Practices ("OP") for a reply.

| SSUE PRESENTED

Whet her the Departnent of Transportation nmust nake the State
Enf orcenment Pl an avail able for public inspection and copyi ng upon
request, under the UniformInformation Practices Act (Modified),
chapter 92F, Hawaii Revised Statutes ("Ul PA").

BRI EF _ANSWER

For the reasons set forth bel ow, we conclude that under the
U PA, the SEP nust be nade avail able for public inspection and
copyi ng upon request, after all information that would reveal the
exact conpensation of identifiable enployees covered by or
included in chapters 76, 77, 297, or bargaining unit (8) has been
segregated or renoved fromthe SEP
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FACTS

According to your Septenber 27, 1993 nenorandum the SEP is
part of a federal grant agreenent between the Federal H ghway
Adm ni stration and the DOT under the federal Mtor Carrier Safety
Assi stance Program ("MCSAP'). The SEP describes how the DOT will
spend federal grant nonies each federal fiscal year to enforce
notor carrier safety and hazardous material safety regulations in
the State. A nenber of the public has made a request to the DOT
to inspect and copy the SEPs for federal fiscal years 1993 and
1994. The DOT provided the OP wth a copy of the federal fiscal
year 1994 SEP for review in connection with this opinion.

DI SCUSSI ON
| NTRODUCTI ON

Under the U PA unless at | east one of the five exceptions
set forth in section 92F-13, Hawaii Revised Statutes, authorizes
an agency to w thhold access to governnent records, they nust be
made avail able for inspection and copyi ng upon request by any
person. See Haw. Rev. Stat. 092F-11(b) ( Supp. 1992). In
addition to this general rule of disclosure, the U PA sets forth
categories of governnent records, or information contained
therein, that an agency nust nake avail able for public inspection
and copying "[a]lny provision to the contrary notw thstanding."
Haw. Rev. Stat. [0O92F-12 ( Supp. 1992).°1

Initially, we find that only the statutory exceptions to
requi red agency disclosure set forth in sections 92F-13(1)
("clearly unwarranted invasion of personal privacy") and (3)
("frustration of a legitimte governnent function"), Hawaili
Revi sed Statutes, arguably apply to the facts presented.

1. CLEARLY UNWARRANTED | NVASI ON OF PERSONAL PRI VACY

Section 3.e.1. on page I11-3 of the SEP provided for our
review contains salary information that can be used to determ ne
t he exact salaries of particular DOT enpl oyees. Specifically,
section 3.e.1., titled "Personnel Costs," contains five col ums:

(1) the job title of the enpl oyee(s) involved with the Mtor

!As to the categories of records listed in section 92F-12,
Hawai i Revised Statutes, "the [U PA s] exceptions such as for
personal privacy and for frustration of |egitinmte governmnment
purpose are inapplicable.” H Conf. Comm Rep. No. 112-88, 14th
Leg., 1988 Reg. Sess., Haw. H J. 817, 818 (1988); S. Conf. Conm
Rep. No. 235, Haw. S.J. 689, 690 (1988).
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Carrier Safety Assistance Program ("MCSAP"); (2) the nunber of
persons with that job title; (3) the dollar anount of

sal ary/ benefits that corresponds to the percentage of tine that

t he enpl oyee(s) devotes to the MCSAP; (4) the percentage of tine
that the enpl oyee(s) devotes to the MCSAP; and (5) the total of

t he nunmber of persons (colum 2) multiplied by the salary (colum
3). \Were there is only one enployee with a particular job
title, one can determ ne the exact annual salary of that enployee
by dividing the salary anmobunt in colum 3 by the percentage in
colum 4. Fromthat point, it would seemto be a sinple matter
to discover the identity of the single enployee who occupies the
job position. Were there is nore than one enployee with a
particular job title, one can determ ne the exact salary only if
t hose enpl oyees receive the sane anount of salary.

Section 92F-13(1), Hawaii Revised Statutes, provides an
exception to required agency disclosure for "[g]overnnent records
whi ch, if disclosed, would constitute a clearly unwarranted
i nvasi on of personal privacy." Further, under section
92F-12(a)(14), Hawaii Revised Statutes, the "conpensation (but
only the salary range for enpl oyees covered by or included in
chapters 76, 77, 297, or bargaining unit (8))" of agency
enpl oyees nust be nmade available for public inspection and
copying, "any provision to the contrary notw thstanding." Haw.
Rev. Stat. [92F-12(a)(14) ( Supp. 1992) (enphasis added).

In our opinion, information that woul d di scl ose the exact
salaries of identifiable agency enpl oyees "covered by or included
in chapters 76, 77, 297, or bargaining unit (8)" would constitute
a clearly unwarranted i nvasion of personal privacy under section
92F-13(1), Hawaii Revised Statutes. See OP Qp. Ltr. No. 91-15
(Sept. 10, 1991) (disclosure of exact salaries of certain | aw
school enpl oyees woul d constitute a clearly unwarranted invasion
of personal privacy). Accordingly, that information nust be
segregated fromthe SEP, before the SEP is nade avail able for
public inspection and copying. However, we note that the "Total
Personnel Costs" listed in section 3.e.1 on page I11-3 of the
SEP, identifying the aggregate anobunt devoted to salaries, should
be disclosed, if one would not be able to discern the exact
sal aries based on that figure. |In addition, in accordance with
section 92F-12(a)(14), Hawaii Revised Statutes, the DOT nust
di scl ose the salary information pertaining to any of the
positions listed that are not "covered by or included in chapters
76, 77, 297, or bargaining unit (8)."

The O P is informed that the DOT has concerns about whet her
t he nanes appearing on pages |1-3 and -4 may be disclosed. See
Menmor andum from Wayne Mat suura, Deputy Attorney General, to
Kat hl een Cal |l aghan, O P Director (Cct. 11, 1993). Page |-3 of
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the SEP contains the nanes, job titles, business addresses, and
busi ness tel ephone nunbers of the DOT enpl oyees who are the
contact persons for the MCSAP. Page |-4 contains the nanes of
the notor carrier safety enpl oyees who have been assigned to the
MCSAP, and the island of enploynent for those enpl oyees | ocated
on nei ghbor i sl ands.

Section 92F-12(a), Hawaii Revised Statutes, provides in
pertinent part:

0092F-12 Disclosure required. (a) Any
provision to the contrary notwthstanding,
each agency shall nmake available for public
i nspection and duplication during regul ar
busi ness hours:

(14) The nane, conpensation (but only
the salary range for enpl oyees
covered by or included in chapters
76, 77, 297, or bargaining unit
(8)), job title, business address,
busi ness tel ephone nunber, job
description, education and training
background, previous work
experience, dates of first and | ast
enpl oynent, position nunber, type
of appoi ntnent, service conputation
date, occupational group or class
code, bargaining unit code,
enpl oyi ng agency nane and code,
departnent, division, branch,
of fice section, unit, and island of
enpl oynment, of present or forner
of ficers or enployees of the
agency; provided that this
provision shall not require the
creation of a roster of enployees;
and provided further that this
provi sion shall not apply to
i nformati on regardi ng present or
former enpl oyees involved in an
under cover capacity in a | aw
enf or cenent agency;

Haw. Rev. Stat. 092F-12(a)(14) ( Supp. 1992) (enphases added).
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Thus, pages |-3 and I-4 of the SEP contain information
relating to agency enpl oyees that nust be nade avail able for
public inspection and copyi ng upon request, under section
92F-12(a)(14), Hawaii Revised Statutes. Specifically, the DOT
nmust di sclose all of the information on pages 1-3 and |-4,
i ncludi ng the enpl oyees' nanes, job titles, business addresses,
busi ness tel ephone nunbers, and islands of enploynent.

I'11. FRUSTRATI ON OF A LEGQ TI MATE GOVERNVENT FUNCTI ON

The O P is infornmed that the copy of the SEP provided for
our reviewis the "final, submtted version" for federal FY 1994,
even though it is stanped "DRAFT." Letter from Wayne A
Mat suura, Deputy Attorney CGeneral, to Rex D. Johnson, Director of
Transportation (Oct. 5, 1993). However, we note that M. Joseph
R Mason requested a copy of the DOT's "proposed new [ SEP] t hat
i s supposed to be conpleted and subnitted by Septenber 30, 1993,"
as well as a copy of last year's SEP. Letter from Joseph R
Mason to Larry Hao, Mdtor Vehicle Safety Adm nistrator
(Sept. 21, 1993). Thus, M. Mason had requested the SEP in draft
form Accordingly, we will exam ne the issue of disclosure of a
draft SEP.

I n previous advisory opinions, the OP has extended the
U PA s "frustration of a legitimte governnent function”
exception to certain intra-agency and inter-agency nenoranda or
correspondence that are covered by the comon | aw "del i berative
process privilege." For guidance in applying this privilege, we
have previously referred to case | aw appl ying Exenption 5 of the
federal Freedom of Information Act, 5 U.S. C. 0552(b)(5) (1988)
("FOA"). See, e.g., OP Op. Ltr. No. 90-8 (Feb. 12, 1990); AP
Op. Ltr. No. 91-16 (Sept. 19, 1991). FO A's Exenption 5 has been
interpreted to enconpass the deliberative process privilege. See
NLRB v. Sears, Roebuck & Co., 421 U S. 132, 151 (1975).

To be subject to the deliberative process privilege, an
intra- or inter- agency nmenorandum nust be both "predecisional”

and "deliberative." To be "predecisional," the governnent
records nust be "received by the decisionmaker on the subject of
the decision prior to the tine the decision is made.”" 1d. To be

"deliberative," the governnent record nmust "reflect the give and
take of the consultative process" wthin or anbng agenci es.
Schell v. United States Dep't of Health & Human Servi ces, 843
F.2d 933, 940 (6th Gr. 1988); see also OP Op. Ltr. No. 90-8
(Feb. 12, 1990); and O P Op. Ltr. No. 92-5 (June 16, 1992).

I n our previous advisory opinions, we described the policies
underlying the "deliberative process privilege." Specifically,
we found that the disclosure of predecisional and deli berative
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records "would frustrate agency deci sion-making functions, such
as the resolution of issues and the fornul ation of policies."
See OP Op. Ltr. No. 90-8 at 5 (Feb. 12, 1990). Further, the
"candid and free exchange of ideas and opinions wthin and anong
agencies is essential to agency decision-making and is | ess
likely to occur when all nenoranda for this purpose are subject
to public disclosure.” Id.

Significantly, "[d]raft docunents, by their very nature, are
typically predecisional and deliberative. They ‘reflect only the
tentative view of their authors; views that m ght be altered or
rejected upon further deliberation either by their authors or by
superiors.'" Exxon Corp. v. Dep't of Energy, 585 F. Supp. 690,
698 (D.D.C. 1983) (citation omtted); see also OP Op. Ltr. No.
90-8 (Feb. 12, 1990) (drafts of agency correspondence); and QP
Op. Ltr. No. 91-16 (Sept. 19, 1991) (draft of master plan
prepared by a consultant); cf. QP Op. Ltr. No. 92-27
(Dec. 30, 1992) (proposed m nutes not protected by "deliberative
process privilege"). W believe that the SEP, in draft form is
"predecisional” and deliberative." Consequently, we find that
the SEP, in draft form is not required to be discl osed under
section 92F-13(3), Hawaii Revised Statutes, in order to avoid the
frustration of the DOI's deliberative processes during the
preparation of the SEP

However, in our opinion, the SEP in final formis not

protected by the U PA's exception for records which, if
di scl osed, would result in the "frustration of a legitimte
governnment function." Haw. Rev. Stat. 092F-13(3) ( Supp. 1992).

Further, we note that the DOT itself does not object to the
di scl osure of the final SEP, other than to raise concerns about
t he di scl osure of enployees' nanes, which we have addressed
earlier inthis letter. See Menorandum from Wayne Matsuura,
Deputy Attorney Ceneral, to Kathleen Callaghan, O P Director
(Cct. 11, 1993).

Al though our reviewis limted to the SEP for federal fiscal
year 1994, the sanme analysis would apply to the SEPs for other
years, assumng they contain simlar information.

CONCLUSI ON

I n conclusion, we believe that under the U PA the SEP in
final formnust be nmade available for public inspection and
copyi ng upon request, after all information that would reveal the
exact conpensation of identifiable enployees covered by or
included in chapters 76, 77, 297, or bargaining unit (8) has been
segregated fromthe SEP
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Very truly yours,
M m K. Horiuchi
Staff Attorney
APPROVED:

Kat hl een A. Cal | aghan
Director

c: Wayne A Matsuura, Deputy Attorney Ceneral
M. Joseph R Mason
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